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A. Regulatory Update

1. Increase in Federal Minimum Wage

a. On July 24, 2008, increased from $5.85 per hour to $6.55 per hour.

b. On July 24, 2009, it will increase again from $6.55 to $7.25

c. Under Iowa law, employers must pay the greater of the federal
minimum wage or the state minimum wage.

i. The state minimum wage is already $7.25 per hour (effective
January 1, 2008).

 The state minimum wage applies to:

o Enterprises whose annual gross volume of sales made
or business done is $300,000 or more

o Public agencies

o Preschools, elementary or secondary schools, or
institutions of higher education (whether public or
private, for-profit or nonprofit)

o Schools for persons with mental or physical disabilities
or for gifted children

o Hospitals

o Institutions primarily engaged in the care of the sick,
aged, or mentally ill who reside on the premises of such
institutions

o Employers in the business of laundering, cleaning, or
repairing clothing or fabrics

o Employers engaged in construction or reconstruction
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ii. But, under Iowa law, an employer does not have to pay an
employee the applicable state hourly wage until the employee
has completed 90 calendar days of employment with the
employer. Iowa Code § 91D.1(d).

iii. For the first 90 days, an Iowa employer can pay an Iowa
employee $6.35, but since the federal minimum wage is
greater, an Iowa employer must pay at least $6.55 per hour for
the first 90 days, and then pay $7.25.

d. Of course, if an employee is exempt, the minimum hourly wage is
inapplicable, but the employee must be paid the applicable
minimum weekly salary (discussed in detail below). The same
exemptions from the FLSA’s minimum wage provisions (e.g.,
executive, administrative, professional) apply to the Iowa
minimum wage provisions. Iowa Code § 91D.1(2) (incorporating
by reference 29 U.S.C. § 213).

e. New posters

i. Federal:
http://www.dol.gov/esa/whd/regs/compliance/posters/flsa.htm

ii. Iowa: www.iowaworkforce.org/labor/minwage.pdf

2. Amendment to the Iowa Wage Payment Collection Law

a. Effective July 1, 2008, employers cannot mail paychecks to
employees unless the employee has given prior written
authorization to do so. Iowa Code § 91A.3(3)(a).

b. Employers must retain a copy of the authorization for as long as it
is effective and for at least 2 years thereafter.

c. A sample authorization is available at:
http://www.iowaworkforce.org/labor/wagelawmailpaychecks.pdf

d. Please note that the amendment applies to paychecks, not paystubs,
so employees participating in direct deposit programs are not
affected by the amendment.

3. Genetic Information Nondiscrimination Act of 2008—Increased the
FLSA’s penalties for child labor violations to:

a. Up to $11,000 for each child-employee in violation
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b. Up to $50,000 for each violation that results in the death of an
employee under 18 (which can be doubled where the violation is
repeated or willful).

c. Child Labor Refresher:

18 Once a youth reaches 18 years of age, he or
she is no longer subject to the Federal
youth employment provisions.

16 Basic minimum age for employment.
Sixteen- and 17-year-olds may be
employed for unlimited hours in any
occupation other than those declared
hazardous by the Secretary of Labor.

14 Young persons 14 and 15 years of age may
be employed outside school hours in a
variety of non-manufacturing and non-
hazardous jobs for limited periods of time
and under specified conditions.

Under 14 Children under 14 years of age may not be
employed in non-agricultural occupations
covered by the FLSA. Permissible
employment for such children is limited to
work that is exempt from the FLSA (such
as delivering newspapers to the consumer
and acting). Children may also perform
work not covered by the FLSA such as
completing minor chores around private
homes or casual baby-sitting.

d. For more information about the child labor rules, which have not
themselves been amended, see
http://www.dol.gov/esa/whd/childlabor.htm

4. DOL’s Proposed “Cleanup” Rules

a. On July 28, 2008, the Department of Labor proposed in the Federal
Register a Notice of Proposed Rulemaking (NPRM) to revise
certain regulations under the Fair Labor Standards Act of 1938
(FLSA) and the Portal-to-Portal Act of 1947 (Portal Act), primarily
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updating them to reflect numerous statutory amendments that have
been enacted since the rules were originally issued. See
http://www.dol.gov/esa/whd/regulations/FLSA2008NPRM.pdf.
(Public comment period closed September 26, 2008.)

b. Minimum Wage References. The current FLSA regulations refer to
outdated minimum wage requirements in several places. The
proposed rule would change the regulations so that they refer to the
“statutory minimum wage” rather than a specific dollar amount,
which changes more often than the regulations are updated.

c. Use of Employer-Provided Vehicles for Commuting. The proposed
rule would incorporate the “Employee Commuting Flexibility Act
of 1996,” which says that commuting time at the beginning or end
of the day in an employer-provided vehicle is non-compensable, if
it is done pursuant to an agreement between the employer and the
employee (written, collective bargaining, or “an understanding
based on established industry or company practices”), as are
activities that are merely incidental to the use of an employer-
provided vehicle for commuting (e.g., communication with the
employer to obtain assignments or instructions).

d. Youth Opportunity Wage. The proposed rule would add a new
subpart G to 29 C.F.R. part 786 to provide that an employer may
pay less than the minimum wage, though not less than $4.25 an
hour, to employees who are under 20 years old for the first 90
calendar days of their employment. The proposed addition also
states that an employer cannot displace any other employee (either
fully or partially) in order to hire employees at the reduced wage.

e. Tipped Employees. In 1974, Congress also revised aspects of the
FLSA’s tip credit provisions which, as further revised by
amendments enacted in 1977, impact the existing regulatory
guidance on tips. The rules are being updated to reflect current
statutory law regarding tip credits. The 1996 amendments
established the minimum cash wage required to be paid to tipped
employees at $2.13 per hour and limited the allowable hourly tip
credit to the difference between $2.13 and the applicable minimum
wage required by section 6(a)(1) of the FLSA.

f. Meal Credit. In addition, several courts have ruled that an
employer may claim credit against wages for the reasonable cost of
providing employees with meals and may require their acceptance
as a mandatory condition of employment. The proposal updates
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the regulations to include the agency’s longstanding enforcement
position adopting these court decisions.

g. Comp Time for Public Employees. In 1985, Congress added comp-
time for certain public sector employees. Several appellate court
decisions have interpreted the statutory language in section 7(o)(5)
of the FLSA concerning public sector employers’ obligation to
grant employee requests to use compensatory time off “within a
reasonable period after making the request” if the use of
compensatory time does not unduly disrupt the agency’s
operations. Clarifying revisions are included adhering to these
court rulings.

h. Changes to Less Common Exemptions. In 1974, Congress
extended an existing FLSA overtime exemption to include any
salesman primarily engaged in selling boats and eliminated the
overtime exemption previously provided for partsmen and
mechanics servicing trailers or aircraft. In addition, several
appellate courts have interpreted the overtime exemption for “any
salesman, partsman, or mechanic primarily engaged in selling and
servicing automobiles” to include service advisors despite the
contrary interpretation stated in the current regulations. The
proposal addresses these issues. In 1997, Congress expanded an
existing FLSA overtime pay exemption for workers on ditches,
canals and reservoirs where 90 percent (rather than 100 percent) of
the water is used for agricultural purposes. In 1999, Congress
added a new definition for employees engaged in “fire protection
activities.” This change affected the scope of the partial overtime
exemption in section 7(k) of the FLSA.

i. Calculating the “Regular Rate.” In 2000, Congress amended the
FLSA to provide that stock options meeting certain criteria were an
additional type of remuneration that could be excluded from the
regular rate when computing overtime pay.

j. Fluctuating Workweek. The proposal also clarifies and updates the
regulations governing the “fluctuating workweek” method of
computing overtime pay for salaried nonexempt employees whose
weekly work hours vary or fluctuate, and who receive a fixed
salary as compensation (apart from overtime premiums) for
whatever hours they are called upon to work in a workweek,
whether few or many. The proposed clarifying revision would
eliminate language that discourages employers from paying
bonuses or premium payments in addition to salary (e.g., nightshift
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differentials or hazard pay) by sometimes invalidating the
fluctuating workweek method of overtime computation where such
payments are made.

k. Food Bank Volunteers. In 1998, Congress amended the definition
of “employee” to exclude individuals who volunteer solely for
humanitarian purposes to private non-profit food banks and who
receive groceries from those food banks.

B. Pay for Time Not Worked

1. Vacation.

a. FLSA. The FLSA does not require payment for time not worked,
such as vacations, sick leave, or federal or other holidays.1 These
benefits are matters of agreement between an employer and an
employee (or the employee’s representative). See
http://www.dol.gov/dol/topic/workhours/vacation_leave.htm.

b. Iowa Wage & Hour Law. Like the FLSA, the Iowa minimum
wage law does not require employers to offer paid vacations, sick
days, or holidays. However, the Iowa Wage Payment Collection
Law’s definition of “wages” includes “compensation owed by an
employer for . . . vacation, holiday, sick leave, and severance
payments which are due an employee under an agreement with
the employer or under a policy of the employer.” Iowa Code §
91A.2(7)(b) (emphasis added). Such compensation may be “due”
an employee if:

i. The employer has an express contract with the employee (e.g.,
individual employment contract, collective bargaining
agreement) to pay for x amount of vacation, sick, holiday, etc.

ii. An implied-in-fact contract has been made between the
employer and employee. The most common scenario in which
this claim is made is based on an employee handbook.

 An employee handbook may create a unilateral contract if:

o (1) the handbook is sufficiently definite in its terms to
create an offer;

1 The question often arises whether employers must pay employees “double time” if they work on a
holiday. The answer is no; there is no federal or Iowa law that requires this. It is simply an incentive that
many employers offer employees, as a matter of employee relations.



7

o (2) the handbook has been communicated to and
accepted by the employee so as to constitute
acceptance; and

o (3) the employee continues working, to provide
consideration.

Kartheiser v. American Nat’l Can Co., 84 F. Supp. 2d
1008, 1012 (S.D. Iowa 1999).

 Employers can prevent an employee handbook or manual
from forming a contract by including a disclaimer
clarifying the employer’s intent not to make an offer.

o For a disclaimer to be enforceable, it must be clear and
unambiguous in its terms and coverage.

Kartheiser v. American Nat’l Can Co., 84 F. Supp.2d
1008, 1015 (S.D. Iowa 1999).

 Example: “As with all rules, policies, procedures and
benefits, the statements contained in this handbook may
change from time to time, and the Company reserves the
right to modify, supplement or discontinue any rules,
policies, procedures and benefits, with or without notice.
The existence of the handbook and the rules, policies,
procedures and benefits described herein do not create an
employment contract or affect the right of an associate or
the company to end the employment relationship at any
time for any reason with or without cause.” See Meier v.
Family Dollar Servs., Inc., 443 F. Supp. 2d 1036, 1051
(N.D. Iowa 2006) (holding, as a matter of law, that this
disclaimer prevented the handbook from creating a
contract).

iii. Even absent a contract, employees may become entitled to
vacation pay if the employer has a “policy,” or past practice, of
paying vacation.

 A written policy or agreement is not required; the
employer’s past practices are a reflection of the company
policy. See
http://www.iowaworkforce.org/labor/wagefaqs.pdf.
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iv. The issue for vacation pay arises quite often upon separation of
employment. If the employer’s intent is to not pay accrued
vacation to separated employees, the employer can implement
a “use it or lose it” policy that simply states “no vacation pay
will be paid upon either a voluntary or involuntary
termination.”

v. Iowa employers are also free to establish a policy that unused
vacation time does not “roll over” to the next year, or that
employees can only roll over so many hours, etc.

2. Time off the Clock

a. The key to the compensability of “off the clock” time is whether
the employee is performing “work,” rather than whether the
employee is actually “clocked in.”

b. Suffer or Permit to Work. The FLSA defines the term “employ” as
“suffer or permit to work.”

i. Suffer or permit to work means require or allow to work.

ii. Thus, time spent doing work not requested by the employer,
but still allowed, is generally hours worked, since the employer
knows or has reason to believe that the employees are
continuing to work and the employer is benefiting from the
work being done.

iii. Also, time spent by an employee at work waiting for something
to do (i.e., an employee who is “engaged to wait”) is still
working. The Supreme Court has stated that employees subject
to the FLSA must be paid for all the time spent in “physical or
mental exertion (whether burdensome or not) controlled or
required by the employer and pursued necessarily and
primarily for the benefit of the employer or his business.”

iv. It is the duty of management to exercise control and see that
work is not performed if the employer does not want it to be
performed. An employer cannot sit back and accept the
benefits of an employee’s work without considering the time
spent to be hours worked. Merely making a rule against such
work is not enough. The employer has the power to enforce
the rule and must make every effort to do so. Employees
generally may not volunteer to perform work without the
employer having to count the time as hours worked.
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c. Breaks. There is no requirement in the FLSA or under Iowa law to
give breaks other than restroom breaks (under IOSHA) to adult
employees.

i. Youth employees under 16 must be given a 30-minute break
during any 5-hour shift.

ii. Rest periods of short duration, usually 20 minutes or less (e.g.,
coffee breaks), are common in industry (and promote the
efficiency of the employee), and they must be counted as hours
worked and paid.

 Unauthorized extensions of authorized work breaks need
not be counted as hours worked when the employer has
expressly and unambiguously communicated to the
employee that the authorized break may only last for a
specific length of time, that any extension of the break is
contrary to the employer’s rules, and any extension of the
break will be punished.

iii. On the other hand, bona fide meal periods (typically 30
minutes or more) generally need not be compensated as work
time.

 The employee must be completely relieved from duty for
the purpose of eating regular meals.

 The employee is not relieved if he/she is required to
perform any duties, whether active or inactive, while
eating.

3. Travel Time. The principles that apply in determining whether time spent
in travel is compensable time depends upon the kind of travel involved.

a. Home to Work Travel. An employee who travels from home
before the regular workday and returns to his/her home at the end
of the workday is engaged in ordinary home to work travel, which
is not work time.

b. Travel That is All in a Day’s Work. Time spent by an employee in
travel as part of their principal activity, such as travel from job site
to job site during the workday, is work time and must be counted
as hours worked.
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c. Home to Work on a Special One-Day Assignment in Another City.
An employee who regularly works at a fixed location in one city
and is given a special one-day assignment in another city and
returns home the same day, is working during the extra travel time
and must be paid.

d. Overnight Travel Away from Home Community. When an
employee is traveling away from home during his /her normal
work hours (whether the travel takes place on a day the employee
normally works or not), the travel time is work time. Except, the
DOL will not consider as work time that time spent in travel away
from home outside of regular working hours as a passenger on an
airplane, train, boat, bus, or automobile.

4. On-Call Time. There are many different types of “on call” situations, but
the most important consideration in determining whether an employee
should get paid for “on call” time is how much the employee’s personal
activities are restricted. The more they are restricted, the more likely it is
that the on-call time is work time that must be paid.

a. Obviously, an employee who is required to remain on call on the
employer’s premises is working while “on call.”

b. On the other hand, if the employee just has to carry a cell phone or
pager, and is free to shop, dine, go to the movies, etc., with the
understanding that these activities could be interrupted, it is likely
no wage would be owed for the “on call” time.

C. Payroll Issues

1. Overtime

a. Basic Rule. Unless exempt, employees covered by the Act must
receive overtime pay for hours worked over 40 in a workweek at a
rate not less than time and one-half their regular rates of pay.

b. 40 Hours Per Week, Not 80 Per Pay Period. The Act applies on a
workweek basis. An employee’s workweek is a fixed and regularly
recurring period of 168 hours—seven consecutive 24-hour periods.
It need not coincide with the calendar week, but may begin on any
day and at any hour of the day. Different workweeks may be
established for different employees or groups of employees.
Averaging of hours over two or more weeks is not permitted.
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c. Regular Rate. The overtime rate is 1½ × the regular rate, which
necessitates determining the employee’s regular rate. Usually, this
is easy—it is just the employee’s hourly rate. Issues arise when
employees receive additional remuneration, such as bonuses, etc.

i. Section 207(e) of the FLSA requires inclusion in the “regular
rate” of “all remuneration for employment paid to, or on behalf
of, the employee” except payments specifically excluded by
paragraphs (1) through (7) of that subsection:

 sums paid as gifts;

 payments made for occasional periods when no work is
performed due to vacation, holiday, illness, failure of the
employer to provide sufficient work, or other similar cause;

 pay for expenses incurred on the employer’s behalf;

 discretionary bonuses;

 premium payments for overtime work or the true premiums
paid for work on Saturdays, Sundays, and holidays,

 employer contributions to a retirement plan, life or health
insurance, and similar employee benefits;

 certain payments made pursuant to a bona fide profit-
sharing plan or trust or bona fide thrift or savings plan;

 contributions irrevocably made by an employer to a trustee
or third person pursuant to a bona fide plan for providing
old-age, retirement, life, accident, or health insurance or
similar benefits for employees;

 certain income derived from employer-provided grants or
rights provided pursuant to a stock option, stock
appreciation right, or bona fide employee stock purchase
program.

ii. Regular Rate Is an Hourly Rate. Earnings may be determined
on a piece-rate, day rate, salary, commission, or some other
basis, but in all such cases the overtime pay due must be
computed on the basis of the average hourly rate derived from
such earnings. This is calculated by dividing the total pay for
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employment (except for the statutory exclusions noted above)
in any workweek by the total number of hours actually worked.

d. No Fixed Sum for Varying Amounts of Overtime. A lump sum paid
for work performed during overtime hours without regard to the
number of overtime hours worked does not qualify as an overtime
premium even though the amount of money paid is equal to or
greater than the sum owed on a per-hour basis.

e. No Salary for Regular Workweek Exceeding 40 Hours. A fixed
salary for a regular workweek longer than 40 hours does not
discharge FLSA statutory obligations.

i. Example: Say you have a minimum wage employee whose
regular workweek is 45 hours per week. Can you just pay the
employee $350 dollars per week and satisfy the FLSA?

ii. Regular rate pay for 40 hours= $7.25 ×40 = $290. Overtime
rate = 1.5 × $7.25 = $10.88 per hour. Overtime for 5 hours =
$10.88 × $54.40. Total = $344.40.

iii. The employee’s weekly salary is more than that, so that’s okay,
right?

iv. Answer: NO. Overtime is an hourly rate, and must be
determined for each individual week.

v. If you pay an employee $350 for 45 hours per week, the
employee’s regular rate is $7.78 per hour ($350 45). And he
still must be paid overtime for all hours over 40.

vi. Since the employee has already been paid straight-time for the
5 hours over 40 by virtue of the weekly salary, the employee
only needs to be paid an additional ½ his regular rate ($3.89) ×
5 for the 5 hours of overtime—that is, $19.45.

f. Fluctuating Workweek. An employee employed on a salary basis
may have hours of work that fluctuate from week to week and be
paid the salary amount pursuant to an understanding with the
employer that the employee will receive such fixed amount as
straight time pay for whatever hours the employee is called upon to
work in a workweek, whether few or many.

i. Where there is a clear mutual understanding of the parties that
the fixed salary is compensation for the total hours worked
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each workweek, whatever their number, rather than for
working 40 hours or some other fixed weekly work period,
such a salary arrangement is permitted by the Act if:

 the amount of the salary, and any bonus or premium
payments not excluded from the regular rate, is sufficient to
provide compensation to the employee at a rate not less
than the applicable minimum wage rate for every hour
worked in those workweeks in which the number of hours
the employee works is greatest, and

 if the employee receives extra compensation, in addition to
such salary, for all overtime hours worked at a rate not less
than ½ the employee’s regular rate of pay.

ii. Since the salary in such situation is intended to compensate the
employee at straight-time rates for whatever hours are worked
in the workweek, the regular rate of the employee will vary
from week to weekend is determined by dividing the number of
hours worked in the workweek into the amount of the salary
and any non-excludable bonus or premium payments to obtain
the applicable hourly rate for the week.

iii. Payment for overtime hours at ½ such rate in addition to the
salary, bonus, and premium payments, satisfies the overtime
pay requirement because such hours have already been
compensated at the straight-time regular rate.

iv. Payment of overtime premiums and other bonus and non-
overtime premium payments will not invalidate the
“fluctuating workweek” method of overtime payment, but such
payments must be included in the calculation of the regular rate
unless excluded under section 2077(e)(1)-(8), as discussed
above.

2. Compensatory Time Off. Under certain prescribed conditions, employees
of State or local government agencies may receive compensatory time off
at a rate of not less than 1½ for each overtime hour worked, instead of
cash overtime pay. Police and fire fighters, emergency response
personnel, and employees engaged in seasonal activities may accrue up to
480 hours of comp time; all others, 240 hours.

3. Wage Offsets. Employers need to be extremely careful when
contemplating using an employee’s wages to offset some debt to the
employer or expense paid by the employer on the employee’s behalf,
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because such offsets may violate the Iowa Wage Payment Collection Act
(chapter 91A) and/or destroy the exemption for a would-be exempt
employees (more on that later). Under Iowa Code section 91A.3,

a. An employer shall not withhold or divert any portion of an
employee’s wages unless:

i. The employer is required or permitted to do so by state or
federal law or by order of a court of competent jurisdiction;

ii. The employer has written authorization from the employee to
so deduct for any lawful purpose accruing to the benefit of the
employee.

b. The following shall not be deducted from an employee’s wages:

i. Cash shortage in a common money till, cash box, or register
operated by two or more employees or by an employee and an
employer.

 However, the employer and a full-time employee who is
the manager of an establishment may agree in writing
signed by both parties that the employee will be responsible
for a cash shortage that occurs within forty-five days prior
to the most recent regular payday.

 Not more than one such agreement shall be in effect per
establishment.

ii. Losses due to acceptance by an employee on behalf of the
employer of checks which are subsequently dishonored if the
employee has been given the discretion to accept or reject such
checks and the employee does not abuse the discretion given.

iii. Losses due to breakage, damage to property, default of
customer credit, or nonpayment for goods or services rendered
so long as such losses are not attributable to the employee’s
willful or intentional disregard of the employer’s interests.

iv. Lost or stolen property, unless the property is equipment
specifically assigned to, and receipt acknowledged in writing
by, the employee from whom the deduction is made.

v. Gratuities received by an employee from customers of the
employer.
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vi. Costs of personal protective equipment, other than items of
clothing or footwear which may be used by an employee
during nonworking hours, needed to protect an employee from
employment-related hazards, unless provided otherwise in a
collective bargaining agreement.

c. For employers with 100 or more employees, costs of more than
twenty dollars for an employee’s relocation to the place of
employment.

4. Bonuses. Bonuses that do not qualify for exclusion from the regular rate
must be totaled with other earnings to determine the employee’s regular
rate (from which the overtime rate is computed).

a. Bonuses Included in the Regular Rate.

i. Production bonuses

ii. Bonuses paid for performing work in less that an established
standard time

iii. Bonuses paid when an employee sells certain types of
merchandise

iv. Cost-of-living bonuses

v. Attendance bonuses

vi. Bonuses paid to attract employees to an isolated or otherwise
undesirable jobsite.

b. Discretionary Bonuses Excluded from the Regular Rate.
Discretionary bonuses are sums paid in recognition of service
performed during a given period.

i. Both the fact that payment is to be made and the amount of the
bonus must be determined at the sole discretion of the
employer at or near the end of the period.

ii. The payments must not be made pursuant to any prior contract,
agreement, or promises causing the employee to expect such
payments regularly.

iii. However, regularity and/or repetitive payment of a bonus is not
in itself sufficient to destroy the discretionary character of a
bonus.
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c. How a Bonus Is to Be Included in the Regular Rate. No difficulty
arises in computing overtime compensation if the bonus covers
only one weekly pay period. The amount of the bonus is merely
added to the other earnings of the employee (except statutory
exclusions) and the total divided by total hours worked.

i. Under many bonus plans, however, calculations of the bonus
may necessarily be deferred over a period of time longer than a
workweek.

ii. In such a case, the employer may disregard the bonus in
computing the regular hourly rate until such time as the amount
of the bonus can be ascertained.

iii. Until that is done, the employer may pay compensation for
overtime at 1½ times the hourly rate paid by the employee,
exclusive of the bonus.

iv. When the amount of the bonus can be ascertained, it must be
apportioned back over the workweeks of the period during
which it may be said to have been earned.

v. The employee must then receive an additional amount of
compensation for each workweek that he worked overtime
during the period equal to ½ of the hourly rate of pay allocable
to the bonus for that week multiplied by the number of
statutory overtime hours worked during the week.

D. Other Issues

1. Exempt Status. Some employees are exempt from both the minimum
wage and overtime pay provisions, and some from only the overtime pay
provisions.

a. Question 1—Is the employee paid on a “salary basis”?

i. A salary is a predetermined amount of pay that constitutes all
or part of the employee’s compensation for the pay period.
This predetermined amount is a fixed amount and may not be
reduced based on the quality or quantity of the work
performed. A salary is generally expressed as an amount paid
per week, per month, or per year.
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ii. Exception—Computer professionals. Exempt computer
employees may be paid at least $455 on a salary basis or on an
hourly basis at a rate not less than $27.63 an hour.

iii. Exception—Employees Paid on a Fee Basis. Administrative,
professional, and computer employees may be paid on a “fee
basis” rather than on a salary basis. If the employee is paid an
agreed sum for a single job, regardless of the time required for
its completion, the employee will be considered to be paid on a
“fee basis.”

 A fee payment is generally paid for a unique job, rather
than for a series of jobs repeated a number of times and for
which identical payments repeatedly are made.

 To determine whether the fee payment meets the minimum
salary level requirement, the test is to consider the time
worked on the job and determine whether the payment is at
a rate that would amount to at least $455 per week if the
employee worked 40 hours.

 For example, an artist paid $250 for a picture that took 20
hours to complete meets the minimum salary requirement
since the rate would yield $500 if 40 hours were worked.

b. Question 2—Does the employee meet the salary requirement?

i. To be exempt, an employee generally must be paid on a salary
basis of no less than $455 per week ($23,660 per year).

ii. Exception—Teachers. The salary requirement does not apply
to teachers. Teachers are exempt if their primary duty2 is
teaching, tutoring, instructing, or lecturing in the activity of
imparting knowledge, and if they are employed and engaged in
this activity as a teacher in an educational establishment.

2 “Primary duty” means the principal, main, major or most important duty that the employee performs.
Determination of an employee’s primary duty must be based on all the facts in a particular case, with the
major emphasis on the character of the employee’s job as a whole. While time is not the sole test, as a
guideline, an employee who spends more than 50 percent of his or her time performing a specific activity
can generally be said to have that activity as his or her primary duty. If the employee spends less than 50
percent of his or her time performing his or her major or most important duty, the employee may still meet
the primary duty requirement if other factors support that conclusion.
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 Exempt teachers include, but are not limited to, regular
academic teachers; kindergarten or nursery school teachers;
teachers of gifted or disabled children; teachers of skilled
and semi-skilled trades and occupations; teachers engaged
in automobile driving instruction; aircraft flight instructors;
home economics teachers; and vocal or instrument music
teachers.

iii. Exception—Doctors and Lawyers. The salary requirement
does not apply to employees holding a valid license or
certificate permitting the practice of law or medicine is who are
actually engaged in such a practice.

iv. Exception—Outside Sales Employees. The salary requirement
does not apply to outside sales employees.

c. Question 3—Do the employee’s duties fit within an exemption?

Commonly Used Exemptions

Administrative  The employee’s primary duty must be the performance of
office or non-manual work directly related to the
management or general business operations3 of the employer
or the employer’s customers; and

 The employee’s primary duty includes the exercise of
discretion and independent judgment4 with respect to matters
of significance.5

3 To meet the “directly related to management or general business operations” requirement, an employee
must perform work directly related to assisting with the running or servicing of the business, as
distinguished, for example, from working on a manufacturing production line or selling a product in a retail
or service establishment. Work “directly related to management or general business operations” includes,
but is not limited to, work in functional areas such as tax; finance; accounting; budgeting; auditing;
insurance; quality control; purchasing; procurement; advertising; marketing; research; safety and health;
personnel management; human resources; employee benefits; labor relations; public relations; government
relations; computer network, Internet and database administration; legal and regulatory compliance; and
similar activities.

4 In general, the exercise of discretion and independent judgment involves the comparison and the
evaluation of possible courses of conduct and acting or making a decision after the various possibilities
have been considered. The term must be applied in the light of all the facts involved in the employee’s
particular employment situation, and implies that the employee has authority to make an independent
choice, free from immediate direction or supervision. Factors to consider include, but are not limited to:
whether the employee has authority to formulate, affect, interpret, or implement management policies or
operating practices; whether the employee carries out major assignments in conducting the operations of
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Professional The professional exemption contains two main categories:

1. Learned Professional

 The employee’s primary duty must be the performance of
work requiring advanced knowledge, defined as work that is
predominantly intellectual in character and that includes
work requiring the consistent exercise of discretion and
judgment;

 The advanced knowledge must be in a field of science or
learning6; and

 The advanced knowledge must be customarily acquired by a
prolonged course of specialized intellectual instruction.

2. Creative Professional

 The employee’s primary duty must be the performance of
work requiring invention, imagination, originality, or talent7

in a recognized field of artistic or creative endeavor.

the business; whether the employee performs work that affects business operations to a substantial degree;
whether the employee has authority to commit the employer in matters that have significant financial
impact; whether the employee has authority to waive or deviate from established policies and procedures
without prior approval, and other factors set forth in the regulation. The fact that an employee’s decisions
are revised or reversed after review does not mean that the employee is not exercising discretion and
independent judgment. The exercise of discretion and independent judgment must be more than the use of
skill in applying well-established techniques, procedures or specific standards described in manuals or
other sources.

5 The term “matters of significance” refers to the level of importance or consequence of the work
performed. An employee does not exercise discretion and independent judgment with respect to matters of
significance merely because the employer will experience financial losses if the employee fails to perform
the job properly. Similarly, an employee who operates very expensive equipment does not exercise
discretion and independent judgment with respect to matters of significance merely because improper
performance of the employee’s duties may cause serious financial loss to the employer.

6 Fields of science or learning include law, medicine, theology, accounting, actuarial computation,
engineering, architecture, teaching, various types of physical, chemical, and biological sciences, pharmacy,
and other occupations that have a recognized professional status and are distinguishable from the
mechanical arts or skilled trades where the knowledge could be of a fairly advanced type, but is not in a
field of science or learning.

7 This requirement distinguishes the creative professions from work that primarily depends on intelligence,
diligence, and accuracy. Exemption as a creative professional depends on the extent of the invention,
imagination, originality, or talent exercised by the employee. Whether the exemption applies, therefore,
must be determined on a case-by-case basis. The requirements are generally met by actors, musicians,
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Executive  The employee’s primary duty must be managing8 the
enterprise, or managing a customarily recognized department
or subdivision of the enterprise;

 The employee must customarily and regularly direct the
work of at least two or more other full-time employees or
their equivalent; and

 The employee must have the authority to hire or fire other
employees, or the employee’s suggestions and
recommendations as to the hiring, firing, advancement,
promotion, or any other change of status of other employees
must be given particular weight.9

 Under a special rule for business owners, an employee who
owns at least a bona fide 20% equity interest in the enterprise
in which employed, regardless of the type of business
organization (e.g., corporation, partnership, or other), and
who is actively engaged in its management, is considered a
bona fide exempt executive.

composers, soloists, certain painters, writers, cartoonists, essayists, novelists, and others as set forth in the
regulations. Journalists may satisfy the duties requirements for the creative professional exemption if their
primary duty is work requiring invention, imagination, originality, or talent. Journalists are not exempt
creative professionals if they only collect, organize, and record information that is routine or already public,
or if they do not contribute a unique interpretation or analysis to a news product.

8 Generally, “management” includes, but is not limited to, activities such as interviewing, selecting, and
training of employees; setting and adjusting their rates of pay and hours of work; directing the work of
employees; maintaining production or sales records for use in supervision or control; appraising
employees’ productivity and efficiency for the purpose of recommending promotions or other changes in
status; handling employee complaints and grievances; disciplining employees; planning the work;
determining the techniques to be used; apportioning the work among the employees; determining the type
of materials, supplies, machinery, equipment or tools to be used or merchandise to be bought, stocked and
sold; controlling the flow and distribution of materials or merchandise and supplies; providing for the
safety and security of the employees or the property; planning and controlling the budget; and monitoring
or implementing legal compliance measures.

9 Factors to be considered in determining whether an employee’s recommendations as to hiring, firing,
advancement, promotion or any other change of status are given “particular weight” include, but are not
limited to, whether it is part of the employee’s job duties to make such recommendations, and the
frequency with which such recommendations are made, requested, and relied upon. Generally, an
executive’s recommendations must pertain to employees whom the executive customarily and regularly
directs. It does not include occasional suggestions. An employee’s recommendations may still be deemed
to have “particular weight” even if a higher level manager’s recommendation has more importance and
even if the employee does not have authority to make the ultimate decision as to the employee’s change in
status.
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Highly
Compensated

Highly compensated employees performing office or non-
manual work and paid total annual compensation of $100,000 or
more (which must include at least $455 per week paid on a
salary or fee basis) are exempt from the FLSA if they
customarily and regularly perform at least one of the duties of an
exempt executive, administrative, or professional employee
identified in the standard tests for exemption.

Computer Employee  The employee must be employed as a computer systems
analyst, computer programmer, software engineer, or other
similarly skilled worker in the computer field performing the
duties described below;

 The employee’s primary duty must consist of:

1. The application of systems analysis techniques and
procedures, including consulting with users, to determine
hardware, software, or system functional specifications;

2. The design, development, documentation, analysis,
creation, testing, or modification of computer systems or
programs, including prototypes, based on and related to
user or system design specifications;

3. The design, documentation, testing, creation, or
modification of computer programs related to machine
operating systems; or

4. A combination of the aforementioned duties, the
performance of which requires the same level of skills.
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Outside Sales  The employee’s primary duty must be making sales,10 or
obtaining orders or contracts for services or for the use of
facilities11 for which a consideration will be paid by the
client or customer; and

 The employee must be customarily and regularly12 engaged
away from the employer’s place or places of business.13

Commissioned Sales
Employees

 The employee must be employed by a retail or service
establishment, and

 The employee’s regular rate of pay must exceed 1½ × the
applicable minimum wage for every hour worked in a
workweek in which overtime hours are worked, and

 More than half the employee’s total earnings in a
representative period must consist of commissions.

Motor Carrier  Drivers, driver’s helpers, loaders, and mechanics employed
by a motor carrier, whose duties affect the safety of operation
of the vehicles in transportation of passengers or property in
interstate or foreign commerce.

 For more information on this exemption, see
http://www.dol.gov/esa/whd/regs/compliance/whdfs19.pdf.

10 “Sales” includes any sale, exchange, contract to sell, consignment for sales, shipment for sale, or other
disposition. It includes the transfer of title to tangible property, and in certain cases, of tangible and
valuable evidences of intangible property.

11 Obtaining orders for “the use of facilities” includes the selling of time on radio or television, the
solicitation of advertising for newspapers and other periodicals, and the solicitation of freight for railroads
and other transportation agencies. The word “services” extends the exemption to employees who sell or
take orders for a service, which may be performed for the customer by someone other than the person
taking the order.

12 The phrase “customarily and regularly” means greater than occasional but less than constant; it includes
work normally done every workweek, but does not include isolated or one-time tasks.

13 An outside sales employee makes sales at the customer’s place of business, or, if selling door-to-door, at
the customer’s home. Outside sales does not include sales made by mail, telephone, or the Internet unless
such contact is used merely as an adjunct to personal calls. Any fixed site, whether home or office, used by
a salesperson as a headquarters or for telephonic solicitation of sales is considered one of the employer’s
places of business, even though the employer is not in any formal sense the owner or tenant of the property.
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Farmworkers  Employees of small farms (those who used 500 or less “man
days”—days on which an employee performs agricultural
work for at least one hour—in any calendar quarter of the
preceding calendar year) are exempt from both the minimum
wage and overtime provisions.

 Other agricultural14 employees who are employed in
agriculture as that term is defined in the Act are exempt from
the overtime pay provisions. They do not have to be paid
time and one half their regular rates of pay for hours worked
in excess of forty per week.

 For more information, see
http://www.dol.gov/esa/whd/regs/compliance/whdfs12.pdf.

Salesmen, Partsmen,
and Mechanics
Employed by
Automobile
Dealerships

 These employees are exempt from the overtime requirement
only.

 “Salesman” is an employee who is employed for the purpose
of and is primarily engaged in making sales or obtaining
orders or contracts for sale of the vehicles or farm
implements that the establishment is primarily engaged in
selling.

o Work performed incidental to and in conjunction with
the employee’s own sales or solicitations, including
incidental deliveries and collections, is regarded as
within the exemption.

 “Partsman” is any employee employed for the purpose of and
primarily engaged in requisitioning, stocking, and dispensing
parts.

 “Mechanic” is any employee primarily engaged in doing
mechanical work (such as get ready mechanics, automotive,
truck, farm implement, or aircraft mechanics, used car
reconditioning mechanics, and wrecker mechanics) in the
servicing of an automobile, trailer, truck, farm implement, or
aircraft for its use and operation as such.

14 Agriculture does not include work performed on a farm that is not incidental to or in conjunction with the
farmer’s farming operation. It also does not include operations performed off a farm if performed by
employees employed by someone other than the farmer whose agricultural products are being worked on.
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Employees of
Seasonal and
Recreational
Establishments

 Employees of an establishment that is an amusement or
recreational establishment, if

o (A) it does not operate for more than seven months in
any calendar year, or

o (B) during the preceding calendar year, its average
receipts for any six months of such year were not
more than 33.3% of its average receipts for the other
six months of such year

 For more information, see
http://www.dol.gov/esa/whd/regs/compliance/whdfs18.pdf.

Less Common Exemptions

Aircraft salespeople OT

Airline employees OT

Amusement/recreational employees in national parks/forests/Wildlife
Refuge System

OT

Babysitters on a casual basis OT/MW

Boat salespeople OT

Buyers of agricultural products OT

Companions for the elderly OT/MW

Country elevator workers (rural) OT

Workers with disabilities MW

Domestic employees who live-in OT

Farm implement salespeople OT

Federal criminal investigators MW/OT

Firefighters working in small (less than 5 firefighters) public fire
departments

OT

Fishing MW/OT
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Forestry employees of small (less than 9 employees) firms OT

Fruit & vegetable transportation employees OT

Homeworkers making wreaths MW/OT/CL

Houseparents in non-profit educational institutions OT

Livestock auction workers OT

Local delivery drivers and driver’s helpers OT

Lumber operations employees of small (less than 9 employees) firms OT

Motion picture theater employees OT

Newspaper delivery MW/OT/CL

Newspaper employees of limited circulation newspapers MW/OT

Police officers working in small (less than 5 officers) public police
departments

OT

Radio station employees in small markets OT

Railroad employees OT

Seamen on American vessels OT

Seamen on other than American vessels MW/OT

Sugar processing employees OT

Switchboard operators MW/OT

Taxicab drivers OT

Television station employees in small markets OT

Truck and trailer salespeople OT

Youth employed as actors or performers CL

Youth employed by their parents CL
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2. Loss of Salaried Status. An employer can destroy the exempt status of an
otherwise exempt employee by making improper deductions from the
employee’s salary.

a. Isolated or inadvertent improper deductions will not result in loss
of the exemption if the employer reimburses the employee for the
improper deductions.

b. The employer will lose the exemption if it has an “actual practice”
of making improper deductions from salary.

i. Factors to consider when determining whether an employer has
an actual practice of making improper deductions include, but
are not limited to:

 the number of improper deductions, particularly as
compared to the number of employee infractions
warranting deductions;

 the time period during which the employer made improper
deductions;

 the number and geographic location of both the employees
whose salary was improperly reduced and the managers
responsible; and

 whether the employer has a clearly communicated policy
permitting or prohibiting improper deductions.

ii. If an “actual practice” is found, the exemption is lost during the
time period of the deductions for employees in the same job
classification working for the same managers responsible for
the improper deductions.

c. Safe Harbor.

i. If an employer

 has a clearly communicated policy prohibiting improper
deductions and including a complaint mechanism,

 reimburses employees for any improper deductions, and

 makes a good faith commitment to comply in the future,
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ii. the employer will not lose the exemption for any employees
unless the employer willfully violates the policy by continuing
the improper deductions after receiving employee complaints.

iii. Model Policy:
http://www.dol.gov/esa/whd/regs/compliance/fairpay/modelPol
icy_PF.htm.

d. Circumstances in Which the Employer May Make Deductions from
Pay. Deductions from pay are permissible:

i. when an exempt employee: is absent from work for one or
more full days for personal reasons other than sickness or
disability;

ii. for absences of one or more full days due to sickness or
disability if the deduction is made in accordance with a bona
fide plan, policy, or practice of providing compensation for
salary lost due to illness;

 Deductions may also be made for the exempt employee’s
full-day absences due to sickness before the employee has
qualified for the plan, policy, or practice, or after the
employee has exhausted the leave allowance under the
plan.

 Deductions may also be made for the exempt employee’s
full-day absences due to disability before the employee has
qualified for the plan, policy, or practice, or after the
employee has exhausted the leave allowance under the
plan. The employer is not required to pay any portion of
the exempt employee’s salary for full-day absences for
which the employee receives compensation under the plan,
policy, or practice.

o Similarly, an employer may make deductions from
an exempt employee’s pay for absences of one or
more full days if wage replacement benefits are
provided under a state disability insurance law or
under a state workers’ compensation law.

iii. to offset amounts employees receive as jury or witness fees, or
for military pay;
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iv. for penalties imposed in good faith for infractions of safety
rules of major significance;15 or

v. for unpaid disciplinary suspensions of one or more full days
imposed in good faith for workplace conduct rule infractions.16

vi. Also, an employer is not required to pay the full salary in the
initial or terminal week of employment, or for weeks in which
an exempt employee takes unpaid leave under the Family and
Medical Leave Act.

 If the employee does not work a full workweek in the first
or last week of employment, his or her employer may pay
the proportionate part of the employee’s salary. The
employer is not required to pay an employee for any week
in which the employee performs no work.

e. Examples of Improper Deductions.

i. Deductions for partial day absences generally violate the salary
basis rule, except those occurring in the first or final week of
an exempt employee’s employment or for unpaid leave under
the Family and Medical Leave Act.

 If an exempt employee is absent for one and one-half days
for personal reasons, the employer may only deduct for the
one full-day absence. The exempt employee must receive a
full day’s pay for the partial day worked.

ii. Generally speaking, if the exempt employee performs any
work during the workweek, he or she must be paid the full
salary amount.

15 Safety rules of major significance include those related to the prevention of serious danger in the
workplace or to other employees, such as rules prohibiting smoking in explosive plants, oil refineries or
coal mines. A deduction from pay as a penalty for violating a safety rule of major significance can be made
in any amount.

16 An employer may impose in good faith an unpaid suspension for infractions of workplace conduct rules,
such as rules prohibiting sexual harassment, workplace violence or drug or alcohol use or for violations of
state or federal laws. This provision refers to serious misconduct, not performance or attendance issues.
The suspension must be imposed pursuant to a written policy applicable to all employees.
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 An employer may not make deductions from an exempt
employee’s pay for absences caused by the employer or by
the operating requirements of the business.

 If the exempt employee is ready, willing, and able to work,
deductions from the employee’s pay may not be made
when no work is available.

E. Military Leave Rules

1. On January 28, 2008, the FMLA was amended as part of the National
Defense Authorization Act to include servicemembers and their families
within the scope of the FMLA.

2. Eligible employees working for covered employers now have two
important new leave rights related to military service:

a. New Qualifying Reason for Leave—“Qualifying Exigency Leave.”
Eligible employees are entitled to up to 12 weeks of leave because
of “any qualifying exigency” arising out of the fact that the spouse,
son, daughter, or parent of the employee is on active duty, or has
been notified of an impending call to active duty status, in support
of a contingency operation.

i. This provision is not effective until the Secretary of Labor
issues final regulations defining “any qualifying exigency.”

ii. On February 11, 2008, the Department of Labor published a
Notice of Proposed Rulemaking seeking comment on subjects
and issues that may be considered in the final regulations.

iii. The NPRM notes the dictionary definition of “exigency” as
“the quality or state of requiring immediate aid or action, or a
state of affairs that makes urgent demands,” and asks for input
on what should constitute “qualifying exigencies.”

iv. The NPRM states the Department’s initial reactions are:

 Not every exigency necessarily will entitle a military
family member to leave;

 There must be some nexus between the eligible employee’s
need for leave and the servicemember’s active duty status;
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 In light of the fact that this new entitlement to leave would
be in addition to the existing qualifying reasons for FMLA
leave (which already permit an eligible employee to take
FMLA leave to care for a son or daughter, parent, or spouse
with a serious health condition), the Department’s initial
view is that leave for qualifying exigencies should be
limited to non-medical related exigencies.

v. The NPRM asks for comments on whether it would be
appropriate to develop a list of predeployment, deployment,
and postdeployment qualifying exigencies, and if so, whether
the following types of exigencies qualify:

 making arrangements for childcare;

 making financial and legal arrangements to address the
servicemember’s absence;

 attending counseling related to the active duty of the
servicemember;

 attending official ceremonies or programs where the
participation of the family member is requested by the
military; and

 attending to farewell or arrival arrangements for a
servicemember; and attending to affairs caused by the
missing status or death of a servicemember.

b. New Leave Entitlement—“Military Caregiver Leave.” An eligible
employee who is the spouse, son, daughter, parent, or next of kin
of a covered servicemember who is recovering from a serious
illness or injury sustained in the line of duty on active duty is
entitled to up to 26 weeks of leave in a single 12-month period to
care for the servicemember.

i. This provision became effective immediately upon enactment.

ii. This military caregiver leave is available during “a single 12-
month period” during which an eligible employee is entitled to
a combined total of 26 weeks of all types of FMLA leave.

iii. The DOL’s NPRM asks whether that 12-month period should
be calculated from the date of the servicemember’s injury, the
date of the determination that the servicemember has a serious
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injury or illness, the first date on which an eligible employee is
needed to care for a seriously injured servicemember, or on
some other basis.

iv. The NPRM also asks, “Is the 26-workweek leave entitlement to
care for a covered servicemember a one-time entitlement or
may an employee have multiple entitlements?”

3. Poster Insert: http://www.dol.gov/esa/whd/fmla/NDAAAmndmnts.pdf

4. New Definitions

a. Active Duty: Duty under a call or order to active duty under a
provision of law.

b. Contingency Operation: A military operation that—

i. is designated by the Secretary of Defense as an operation in
which members of the armed forces are or may become
involved in military actions, operations, or hostilities against an
enemy of the United States or against an opposing military
force; or

ii. results in the call or order to, or retention on, active duty of
members of the uniformed services under a provision of law.

c. Covered Servicemember: A member of the Armed Forces,
including a member of the National Guard or Reserves, who is
undergoing medical treatment, recuperation, or therapy, is
otherwise in outpatient status, or is otherwise on the temporary
disability retired list, for a serious injury or illness.

d. Outpatient Status: The status of a member of the Armed Forces
assigned to—

i. a military medical treatment facility as an outpatient; or

ii. a unit established for the purpose of providing command and
control of members of the Armed Forces receiving medical
care as outpatients.

e. Next of Kin: The nearest blood relative of that individual.

i. The DOL’s NPRM states that it is consulting with the
Department of Defense regarding this definition.
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ii. Preliminary information suggests that, for disposition of
remains, personal effects and the release of records, the
Department of Defense generally considers the following
individual “next of kin” of a servicemember in the following
order:

 (1) Unremarried surviving spouse;

 (2) natural and adopted children;

 (3) parents;

 (4) remarried surviving spouses (except those who obtained
a divorce from the servicemember or who remarried before
a finding of death by the military);

 (4) blood or adoptive relatives who have been granted legal
custody of the servicemember by court decree or statutory
provisions;

 (5) brothers or sisters;

 (6) grandparents;

 (7) other relatives of legal age in order of relationship to the
individual according to civil laws; and

 (8) persons standing in loco parentis to the servicemember.

iii. The DOL seeks comments on whether it should adopt the
above list of next of kin for purposes of the military family
leave provisions.

iv. The Department also seeks public comments on the
requirement in the amended statute that the next of kin be the
“nearest” blood relative.

 Should the Department interpret this provision to mean that
each covered servicemember may only have one next of
kin who is eligible to take FMLA leave to provide care if
the servicemember is undergoing medical treatment,
recuperation, or therapy, is otherwise in outpatient status,
or is otherwise on the temporary disability retired list, for a
serious illness or injury?
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 The Department seeks comments on how to determine if an
employee is the nearest blood relative of a covered
servicemember when a servicemember has several relatives
of close consanguinity still alive, and whether this language
could be interpreted to provide military caregiver leave to
any eligible next of kin of a covered servicemember. If the
nearest blood relative of a covered servicemember is unable
or unwilling to provide care, should the next nearest blood
relative of the covered servicemember be eligible to take
FMLA leave to care for the wounded servicemember?

 The Department also seeks comments on whether it would
be appropriate to permit a covered servicemember to
designate any blood relative, or other individuals such as
those recognized by the Department of Defense as the
servicemember’s Committed And Designated
Representative (CADRE), as next of kin for purposes of
FMLA leave taken to care for the servicemember.

f. Serious Injury or Illness: In the case of a member of the Armed
Forces, including a member of the National Guard or Reserves,
this means an injury or illness incurred by the member in line of
duty on active duty in the Armed Forces that may render the
member medically unfit to perform the duties of the member’s
office, grade, rank, or rating.

i. The DOL’s NPRM states that it believes the Departments of
Defense or Veterans Affairs are likely in the best position to
provide the standard for what constitutes a “serious illness or
injury” that may “render the member medically unfit to
perform the duties of the member’s office, grade, rank, or
rating.”

ii. Preliminary information suggests that the military branches
already regularly provide, when requested, a medical
certification to family members of covered servicemembers
certifying that the member is seriously injured or ill and is
actively receiving medical treatment.

iii. The Department seeks comments on whether a certification
from the Departments of Defense or Veterans Affairs should be
sufficient to establish whether a servicemember has a serious
injury or illness that was incurred by the member in the line of
duty while on active duty status in the Armed Forces, as well



34

as on other approaches to determining whether a
servicemember has an injury or illness that may render a
servicemember medically unfit.

iv. The Department also seeks comments on whether the FMLA as
amended permits eligible employees to take military caregiver
leave under FMLA to care for a servicemember whose serious
injury or illness was incurred in the line of duty but does not
manifest itself until after the servicemember has left military
service.

v. In such circumstances, how would one determine whether the
injury or illness renders, or may render, the servicemember
medically unfit to perform the duties of the member’s office,
grade, rank, or rating, when the servicemember is no longer
serving in the military?

5. Certification

a. An employer may require that a request for “qualifying exigency”
leave be supported by a certification issued at such time and in
such manner as the Secretary [of Labor] may by regulation
prescribe.

b. An employer may also obtain a certification from the healthcare
provider or military branch of the covered servicemember for
whom the eligible employee is caring.

i. We are still waiting on regulatory guidance from the DOL on
what kind of certification may be requested, and for whom, and
what it would need to say to be sufficient.

AWachuta/ 593288.1 /MSWord
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I. Introduction

A. The Department of Labor’s Wage and Hour Division published a Final Rule
under the Family and Medical Leave Act on November 17, 2008.

B. The revised final rule becomes effective on January 16, 2009.

C. The final rule includes new regulations to implement the National Defense
Authorization Act (NDAA), and updates existing regulations.

D. Non-Military-Related Changes—See DOL Fact Sheet,
http://www.dol.gov/esa/whd/fmla/finalrule/factsheet.pdf.

II. Military-Related Regulations

A. General Backdrop. The DOL explained “the procedures used when taking
military family leave should be the same as those used for other types of FMLA
leave whenever possible.”

B. “Eligible Employee”

1. The FMLA requires an employee to have been employed by the employer
for at least 12 months (not necessarily 12 consecutive months), and to
have worked at least 1,250 hours in the 12-month period immediately
preceding the leave. 29 U.S.C. § 2611(2)(A); 29 C.F.R. § 825.110(a).

b. With respect to the 12-months-of-employment requirement, the
general rule is a break in service of more than 7 years “restarts” the
clock. 29 C.F.R. § 825.110(b)(1).

c. The new rule has an exception for breaks in service of more than 7
years that are due to an employee’s fulfillment of his or her
National Guard or Reserve military service obligation. 29
C.F.R. § 825.110(b)(2)(i).

 The time served performing the military service must be
counted in determining whether the employee has been
employed for at least 12 months by the employer.
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 USERRA requires that service members who conclude their
tours of duty and are reemployed by their employer must
receive all benefits of employment that they would have
obtained if they had remained continuously employed, except
those benefits that are considered a form of short-term
compensation, such as accrued paid vacation. Therefore, the
Department believed that USERRA requires this outcome.

d. With respect to the 1,250-hours requirement, the new rule says:

 Pursuant to USERRA, an employee returning from fulfilling
his or her National Guard or Reserve military obligation shall
be credited with the hours of service that would have been
performed but for the period of military service in
determining whether the employee worked the 1,250 hours of
service.

 Accordingly, a person reemployed following military service
has the hours that would have been worked for the employer
added to any hours actually worked during the previous 12-
month period to meet the 1,250 hour requirement. In order to
determine the hours that would have been worked during the
period of military service, the employee’s pre-service work
schedule can generally be used

29 C.F.R. § 825.110(c)(2).

C. New Qualifying Reason for Leave—Leave Because of a Qualifying Exigency

1. The FMLA provides: “[A]n eligible employee shall be entitled to a total
of 12 workweeks of leave during any 12-month period for one or more of
the following:

a. Because of the birth of a son or daughter of the employee and in
order to care for such son or daughter.

b. Because of the placement of a son or daughter with the employee
for adoption or foster care.

c. In order to care for the spouse, or a son, daughter, or parent, of the
employee, if such spouse, son, daughter, or parent has a serious
health condition.

d. Because of a serious health condition that makes the employee
unable to perform the functions of the position of such employee.

e. Because of any qualifying exigency (as the Secretary shall, by
regulation, determine) arising out of the fact that the spouse, or a
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son, daughter, or parent of the employee is on active duty (or
has been notified of an impending call or order to active duty) in
the Armed Forces in support of a contingency operation.

2. What is a “Qualifying Exigency”?

a. The DOL issued a “specific and exclusive list” of 8 qualifying
exigencies. They are:

 Short-notice deployment. To address any issue that arises
from the fact that a covered military member1 is notified of an
impending call or order to active duty in support of a
contingency operation seven or less calendar days prior to the
date of deployment

o Leave taken for this purpose can be used for a period of
seven calendar days beginning on the date a covered
military member is notified of an impending call or
order to active duty in support of a contingency
operation.

 Military events and related activities.

o To attend any official ceremony, program, or event
sponsored by the military that is related to the active
duty or call to active duty status of a covered military
member.

o To attend family support or assistance programs and
informational briefings sponsored or promoted by the
military, military service organizations, or the
American Red Cross that are related to the active duty
or call to active duty status of a covered military
member.

 Childcare and school activities.

1 The regs define “covered military member” as the employee’s spouse, son, daughter, or parent on active duty or
call to active duty status.

“Son or daughter on active duty or call to active duty status” is specially defined in this provision as “the
employee’s biological, adopted, or foster child, stepchild, legal ward, or a child for whom the employee stood in
loco parentis, who is on active duty or call to active duty status, and who is of any age.” 29 C.F.R. § 825.126(b)(1).

This was to avoid the unintended result (which would have resulted from applying the FMLA’s general
definition of “son or daughter”) of excluding parents of adult children from coverage under the qualifying exigency
provision, which Congress clearly did not want to do.
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o To arrange for alternative childcare when the active
duty or call-to-active-duty status of a covered military
member necessitates a change in the existing childcare
arrangement for a covered military member’s child
(traditional definition—i.e., minor child or adult
disabled child).

o To provide childcare on an urgent, immediate need
basis (but not on a routine, regular, or everyday basis)
when the need to provide such care arises from the
active duty or call-to-active-duty status of a covered
military member for a covered military member’s
child).

o To enroll in or transfer to a new school or daycare
facility a covered military member’s child, when
enrollment or transfer is necessitated by the active duty
or call-to-active-duty status of a covered military
member.

o To attend meetings with staff at a school or a daycare
facility, such as meetings with school officials
regarding disciplinary measures, parent-teacher
conferences, or meetings with school counselors, for a
covered military member’s child, when such meetings
are necessary due to circumstances arising from the
active duty or call to active duty status of a covered
military member.

 Financial and legal arrangements.

o To make or update financial or legal arrangements to
address the covered military member’s absence while
on active duty or call to active duty status, such as
preparing and executing financial and healthcare
powers of attorney, transferring bank account signature
authority, enrolling in the Defense Enrollment
Eligibility Reporting System (DEERS), obtaining
military identification cards, or preparing or updating a
will or living trust.

o To act as the covered military member’s representative
before a federal, state, or local agency for purposes of
obtaining, arranging, or appealing military service
benefits while the covered military member is on active
duty or call to active duty status, and for a period of 90
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days following the termination of the covered military
member’s active duty status.

 Counseling. To attend counseling provided by someone other
than a healthcare provider (e.g., chaplain, military personnel)
for oneself, for the covered military member, or for the covered
military member’s child, provided that the need for counseling
arises from the active duty or call-to-active-duty status of a
covered military member.

 Rest and recuperation. To spend time with a covered
military member who is on short-term, temporary, rest and
recuperation leave during the period of deployment.

o Eligible employees may take up to five days of leave
for each instance of rest and recuperation.

 Post-deployment activities.

o To attend arrival ceremonies, reintegration briefings
and events, and any other official ceremony or program
sponsored by the military for a period of 90 days
following the termination of the covered military
member’s active duty status.

o To address issues that arise from the death of a covered
military member while on active duty status, such as
meeting and recovering the body of the covered
military member and making funeral arrangements.

 Additional activities. To address other events which arise out
of the covered military member’s active duty or call to active
duty status provided that the employer and employee agree that
such leave shall qualify as an exigency, and agree to both the
timing and duration of such leave.

29 C.F.R. § 825.126(a)(1)-(8).

b. What Kind of Military Service Can Trigger “Qualifying
Exigencies”?

 Only duty under a call or order to active duty (or notification of
an impending call or order to active duty) in support of a
contingency operation pursuant to certain enumerated
provisions of FEDERAL law.
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o State calls to active duty are not covered unless under
order of the President pursuant to one of the
enumerated provisions of law.

 It does NOT apply to duty of members of the Regular Armed
Forces on active duty.

 It ONLY applies to:

o Members of the reserve components—

 Army National Guard of the United States

 Army Reserve

 Navy Reserve

 Marine Corps Reserve

 Coast Guard Reserve; and

o Retired members of the Regular Armed Forces or
Reserve.

29 C.F.R. § 825.126(b).

 How Are Employers Supposed to Know if the Military Service
Qualifies, and if there is a Qualifying Exigency?

o Active Duty Orders. The first time an employee
requests leave because of a qualifying exigency arising
out of the active duty or call-to-active-duty status of a
covered military member, an employer may require the
employee to provide a copy of the covered military
member’s active duty orders or other documentation
issued by the military that indicates that the covered
military member is on active duty or call-to-active-duty
status in support of a contingency operation, and the
dates of the covered military member’s active duty
service.

 This information need only be provided to the
employer once.

o Certification. An employer can require that the
employee submit a certification (*optional DOL form
WH-384 attached) that sets forth:
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 A statement or description, signed by the
employee, of appropriate facts regarding the
qualifying exigency for which FMLA leave is
requested. The facts must be sufficient to
support the need for leave. Such facts should
include information on the type of qualifying
exigency for which leave is requested and any
available written documentation which supports
the request for leave; such documentation, for
example, may include a copy of a meeting
announcement for informational briefings
sponsored by the military, a document
confirming an appointment with a counselor or
school official, or a copy of a bill for services
for the handling of legal or financial affairs;

 The approximate date on which the qualifying
exigency commenced or will commence;

 If an employee requests leave because of a
qualifying exigency for a single, continuous
period of time, the beginning and end dates for
such absence;

 If an employee requests leave because of a
qualifying exigency on an intermittent or
reduced schedule basis, an estimate of the
frequency and duration of the qualifying
exigency; and

 If the qualifying exigency involves meeting with
a third party, appropriate contact information for
the individual or entity with whom the
employee is meeting (such as the name, title,
organization, address, telephone number, fax
number, and e-mail address) and a brief
description of the purpose of the meeting.

29 C.F.R. § 825.309.

D. New Leave Entitlement—Leave Needed to Care for a Family Member or a
Covered Servicemember (“Military Caregiver Leave”)

1. Section 585(a) of the NDAA amended the FMLA to allow an eligible
employee who is the spouse, son, daughter, parent, or next of kin of a
“covered servicemember” to take 26 workweeks of leave during a 12-
month period to care for the servicemember.
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2. Who is a “Covered Servicemember”?

a. A “covered servicemember” is defined by statute as a member of
the Armed Forces, including a member of the National Guard or
Reserves, who is undergoing medical treatment, recuperation, or
therapy, is otherwise in “outpatient status,” or is otherwise on the
temporary disability retired list, for a “serious injury or illness.”
29 U.S.C. § 2611(16).

 Notice that “covered servicemember” DOES include members
of the Regular Armed Forces (unlike “covered military
member” under the qualifying exigency leave provision).

 Eligible employees may NOT take leave under this provision
to care for former members of the Armed Forces, former
members of the National Guard and Reserves, and members on
the permanent disability retired list.

3. What Is a “Serious Injury or Illness”?

a. “[A]n injury or illness incurred by the member in the line of duty
on active duty in the Armed Forces that may render the member
medically unfit to perform the duties of the member’s office,
grade, rank, or rating.” 29 U.S.C. § 2611(19).

b. Employer May Require Certification

 Optional DOL form attached (WH-385)

 Who May Certify?

o A United States Department of Defense (“DOD”)
healthcare provider;

o A United States Department of Veterans Affairs
(“VA”) health care provider;

o A DOD TRICARE network authorized private health
care provider; or

o A DOD non-network TRICARE authorized private
health care provider.

 What Information?

o What is the injury or illness?

o Was it incurred in the line of duty on active duty?
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o When did it commence?

o How long will it probably last?

o Why is the covered servicemember is in need of care?
(*this includes psychological and physical care)2

o When and how long is care needed (when does the
employee need to be off work)?

 EXCEPTION: An employer requiring an employee to submit
a certification for leave to care for a covered servicemember
must accept as sufficient certification, in lieu of the
Department’s optional certification form (WH-385) or an
employer’s own certification form, “invitational travel
orders” (“ITOs”) or “invitational travel authorizations”
(“ITAs”) issued to any family member to join an injured or ill
servicemember at his or her bedside.

o An ITO or ITA is sufficient certification for the
duration of time specified in the ITO or ITA.

o During that time period, an eligible employee may take
leave to care for the covered servicemember in a
continuous block of time or on an intermittent basis.

o An eligible employee who provides an ITO or ITA to
support his or her request for leave may not be required
to provide any additional or separate certification that
leave taken on an intermittent basis during the period of
time specified in the ITO or ITA is medically
necessary. An ITO or ITA is sufficient certification for
an employee entitled to take FMLA leave to care for a
covered servicemember regardless of whether the
employee is named in the order or authorization. (But,
the employer can still ask for verification of the familial

2 It includes situations where, for example, because of a serious health condition, the family member is unable to
care for his or her own basic medical, hygienic, or nutritional needs or safety, or is unable to transport himself or
herself to the doctor. The term also includes providing psychological comfort and reassurance which would be
beneficial to a child, spouse or parent with a serious health condition who is receiving inpatient or home care.

The term also includes situations where the employee may be needed to substitute for others who normally
care for the family member or covered servicemember, or to make arrangements for changes in care, such as transfer
to a nursing home. The employee need not be the only individual or family member available to care for the family
member or covered servicemember.

29 C.F.R. § 825.124.
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relationship of the employee with the covered
servicemember, see 4(e), below.)

o If an employee will need leave to care for a covered
servicemember beyond the expiration date specified in
an ITO or ITA, an employer may request that the
employee submit the regular certification form (WH-
385 or equivalent).

29 C.F.R. § 825.310.

4. Who Is the Spouse, Son, Daughter, Parent, or Next of Kin of a Covered
Servicemember?

a. Spouse: A husband or wife as defined or recognized under State
law for purposes of marriage in the State where the employee
resides, including common law marriage in States where it is
recognized.

b. Parent of a Covered Servicemember: A covered servicemember’s
biological, adoptive, step- or foster- father or mother, or any other
individual who stood in loco parentis to the covered
servicemember

 This term does not include parents “in law.”

 Persons who are “in loco parentis” include those with day-to-
day responsibilities to care for and financially support a child,
or, in the case of an employee, who had such responsibility for
the employee when the employee was a child. A biological or
legal relationship is not necessary.

c. Son or Daughter of a Covered Servicemember: The
servicemember’s biological, adopted, or foster child, stepchild,
legal ward, or a child for whom the servicemember stood in loco
parentis, and who is of any age.

 This is different from the FMLA’s general definition of “son or
daughter,” which applies only to minor children and disabled
adult children.

d. Next of Kin of a Covered Servicemember: The nearest blood
relative other than the covered servicemember’s spouse, parent,
son, or daughter, in the following order of priority:

 Blood relatives who have been granted legal custody of the
covered servicemember by court decree or statutory provisions,
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 Brothers and sisters,

 Grandparents,

 Aunts and uncles, and

 First cousins—unless

o the covered servicemember has specifically designated
in writing another blood relative as his or her nearest
blood relative for purposes of military caregiver leave
under the FMLA.

 When such designation has been made, the
designated individual shall be deemed to be the
covered servicemember’s only next of kin

o When no such designation is made, and there are
multiple family members with the same level of
relationship to the covered servicemember (e.g.,
multiple siblings), all such family members shall be
considered the covered servicemember’s next of kin
and may take FMLA leave to provide care to the
covered servicemember, either consecutively or
simultaneously.

e. How Does the Employee Prove It? For purposes of confirmation
of family relationship, the employer may require the employee
giving notice of the need for leave to provide reasonable
documentation or statement of family relationship. This
documentation may take the form of a simple statement from the
employee, or a child’s birth certificate, a court document, etc. The
employer is entitled to examine documentation such as a birth
certificate, etc., but the employee is entitled to the return of the
official document submitted for this purpose.

5. 26 Workweeks During a Single 12-Month Period

a. The “single 12-month period” for purposes of military caregiver
leave begins on the first day the eligible employee takes FMLA
leave to care for a covered servicemember and ends 12 months
after that date, regardless of the method used by the employer to
determine the employee’s 12 workweeks of leave entitlement for
other FMLA-qualifying reasons.

b. If an eligible employee does not take all of his or her 26
workweeks of leave entitlement to care for a covered
servicemember during this “single 12-month period,” the
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remaining part of his or her 26 workweeks of leave entitlement to
care for the covered servicemember is forfeited.

c. The 26-week leave entitlement is on a per-covered-
servicemember, per-injury basis such that an eligible employee
may be entitled to take more than one period of 26 workweeks of
leave if the leave is to care for different covered servicemembers
or to care for the same servicemember with a subsequent serious
injury or illness, except that no more than 26 workweeks of leave
may be taken within any “single 12-month period.”

d. An eligible employee is entitled to a combined total of 26
workweeks of leave for any FMLA-qualifying reason during the
“single 12-month period,” provided that the employee is entitled to
no more than 12 weeks of leave for one or more of the following:

 because of the birth of a son or daughter of the employee and
in order to care for such son or daughter;

 because of the placement of a son or daughter with the
employee for adoption or foster care;

 in order to care for the spouse, son, daughter, or parent with a
serious health condition;

 because of the employee’s own serious health condition;

 or because of a qualifying exigency.

e. Thus, for example, an eligible employee may, during the “single
12-month period,” take 16 weeks of FMLA leave to care for a
covered servicemember and 10 weeks of FMLA leave to care for a
newborn child.

f. However, the employee may not take more than 12 weeks of
FMLA leave to care for the newborn child during the “single 12-
month period,” even if the employee takes fewer than 14 weeks of
FMLA leave to care for a covered servicemember.

E. Employer’s Responsibility to Designate

1. In all circumstances, including but not limited to military caregiver leave
and qualifying exigency leave, the employer is responsible for designating
leave, paid or unpaid, as FMLA-qualifying, and for giving notice of the
designation to the employee.

a. Once an employer has obtained sufficient information to determine
whether an employee’s leave will be protected by the FMLA, the
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employer must notify the employee within five business days (a
change from the current requirement of two business days) that the
leave is designated as FMLA leave, absent extenuating
circumstances.

b. A new mandatory WH-381 form replaces the existing optional
Form WH-381, and combines the written notice of “Rights and
Responsibilities” required by the regulations

2. In the case of leave that qualifies as both leave to care for a covered
servicemember and leave to care for a family member with a serious
health condition during the “single 12-month period,” the employer must
designate such leave as leave to care for a covered servicemember in the
first instance.

3. Leave that qualifies as both leave to care for a covered servicemember and
leave taken to care for a family member with a serious health condition
during the “single 12-month period” MUST NOT be designated and
counted as both leave to care for a covered servicemember and leave to
care for a family member with a serious health condition.
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